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Title  37 — Patents,  Trademarks  and 
Copyright^ 

CL\PTER  III— COPYRIGHT  ROYALTY 
TRIBUNAL 

PART  304— USE  OF  CERTAIN  COPY¬ 
RIGHTED  WORKS  IN  CONNECTION 
WITH  NONCOMMERCIAL  BROAD¬ 
CASTING 

Terms  and  Rates  of  Royalty 
Payments 

AGENCY:  Copyright  Royalty  Tribu¬ 
nal  (CRT). 

ACTION:  Pinal  rule. 

SUMMARY:  Copyright  Royalty  Tri¬ 
bunal  adopts  rule  establishing  the 
terms  and  rates  of  royalty  payments 
for  the  use  of  published  nondramatic 
musical  works  and  published  pictorial, 
graphic,  and  sculptural  works  by 
public  broadcasting  entities  as  re¬ 
quired  by  17  U.S.C.  118(b).  The  rule 
also  establishes  procedures  by  which 
copyright  owners  may  receive  reason¬ 
able  notice  of  the  use  of  their  works, 
and  for  the  keeping  by  public  broad¬ 
casting  entities  of  records  of  such  use. 

EFFECTIVE  DATE:  June  8,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Thomas  C.  Brennan,  Chairman, 
Copyright  Royalty  Tribunal,  202- 
653-5175. 

SUPPLEMENTARY  INFORMATION: 
17  U.S.C.  118(b)  provides  that  the 
Copyright  Royalty  Tribunal  (CRT) 
shall  publish  a  notice  in  the  Federal 
Register  of  the  initiation  of  proceed¬ 
ings  for  the  determination  of  reason¬ 
able  terms  and  rates  of  royalty  pay¬ 
ments  for  the  use  of  published  nondra¬ 
matic  musical  works  and  published 
pictorial,  graphic  and  sculptural  works 
by  public  broadcasting  entities.  It  is 
further  provided  that  such  rates  and 
terms  shall  be  adopted  and  published 
in  the  Federal  Register  not  later 
than  six  months  after  the  date  of  the 
notice.  The  required  notice  was  pub¬ 
lished  in  the  Federal  Register  of  De¬ 
cember  8,  1977  (42  FR  62019). 

17  U.S.C.  118(b)  also  requires  the 
CRT  to  adopt  regulations  by  which 
copyright  owners  may  receive  reason¬ 
able  notice  of  the  use  of  their  works 
and  for  the  keeping  by  public  broad¬ 
casting  entities  of  records  of  such  uses. 
Notice  of  the  proposed  rulemaking 
was  published  in  the  Federal  Register 
of  December  8,  1977  (42  FR  62019). 

The  CRT  conducted  public  hearings 
to  receive  testimony  on  the  establish¬ 
ment  of  rates  and  terms  of  royalty 
payments,  and  the  regulations  re¬ 
quired  by  17  U.S.C.  118(b),  on  March 
7,  8.  9,  13.  14,  15,  and  April  6,  1978.  In 


addition  to  the  material  presented  at 
these  hearings,  the  CRT  received  addi¬ 
tional  written  statements  and  docu¬ 
mentary  evidence  submitted  in  accord¬ 
ance  with  the  rules  of  the  CRT.  The 
CRT  met  in  public  session  on  May  4 
and  31,  and  June  5  and  6  to  consider 
these  matters.  The  schedule  of  rates 
and  terms  of  royalty  payments  and 
the  regulations  were  adopted  on  June 
6,  1978. 

17  U.S.C.  803(b)  requires  that  every 
“final  determination”  of  the  CRT 
shall  be  published  in  the  Federal  Reg¬ 
ister  and  shall  state  "in  detail  the  cri¬ 
teria  that  the  Tribunal  determined  to 
be  applicable  to  the  particular  pro¬ 
ceeding,  the  various  facts  that  it  found 
relevant  to  its  determination  in  that 
proceeding,  and  the  specific  reasons 
for  its  determination.” 

Before  adopting  the  schedule  of 
rates,  the  CRT  carefully  reviewed  the 
legislative  history  of  17  U.S.C.  118. 
The  CRT  found  the  congressional 
committee  reports  (S.R.  94-473  and 
H.R.  1476)  to  be  particularly  useful. 
The  Senate  report  states  that  section 
118  “requires  the  payment  of  copy¬ 
right  royalties  reflecting  the  fair  value 
of  the  materials  used.”  The  House 
report  states  that  Congress  did  “not 
intend  that  owners  of  copyrighted  ma¬ 
terial  be  required  to  subsidize  public 
broadcasting.” 

The  CRT  is  required  by  the  legisla¬ 
tive  history  of  section  118  to  consider 
the  “general  public  interest  in  encour¬ 
aging  the  growth  and  development  of 
public  broadcasting.”  The  record  of 
this  proceeding  contains  considerable 
data  concerning  the  size  and  nature  of 
public  broadcasting  audiences,  the 
sources  of  public  broadcasting  fund¬ 
ing,  public  broadcasting  program  prac¬ 
tices,  and  the  operational  structure  of 
public  broadcasting.  The  CRT  exam¬ 
ined  each  of  these  factors  in  formulat¬ 
ing  the  schedule  of  rates.  The  CRT  is 
satisfied  that  the  royalty  payments  re¬ 
quired  by  the  schedule  will  not  have 
any  significant  impact  upon  the  ability 
of  noncommercial  broadcasting  to  per¬ 
form  its  functions. 

The  CRT  has  been  impressed  by  the 
nature  and  quality  of  public  broad¬ 
casting  programming.  Public  broad¬ 
casting  affords  much  of  the  American 
public  its  only  opportunity  to  watch 
on  television  live  performances  of 
opera  or  ballet,  regular  presentations 
of  quality  drama,  and  direct  live  cover¬ 
age  of  important  public  proceedings. 
The  desire  of  millions  of  Americans  to 
view  such  programs  is  not  being  ade¬ 
quately  served  by  commercial  broad¬ 
casting  or  cable  television. 

While  aware  of  the  special  contribu¬ 
tion  of  public  broadcasting  to  Ameri¬ 
can  life,  the  CRT  has  also  been  man¬ 
dated  by  the  Congress  to  consider  the 
public  interest  in  “encouragement  of 
musical  and  artistic  creation.”  Many 
authors,  composers,  other  artists  and 


copyright  owners  have  made  generous 
contributions  of  talent  and  funds  to 
public  broadcasting.  Both  the  Copy¬ 
right  Act  and  equity  require  that  they 
now  receive  reasonable  compensation 
for  the  use  of  their  works  by  public 
broadcasting. 

The  CRT,  after  study  of  section  118 
and  its  legislative  history,  has  conclud¬ 
ed  that  it  has  wide  discretion  in  deter¬ 
mining  the  structure  of  the  rate  sched¬ 
ule,  and  providing  for  different  treat¬ 
ment  of  copyright  owners  or  public 
broadcasting  entities  on  the  basis  of 
reasonable  distinctions  rooted  in  rele¬ 
vant  considerations.  The  CRT  has  also 
determined  that  it  has  the  authority, 
which  it  has  chosen  to  exercise,  to  es¬ 
tablish  separate  schedules  of  rates  for 
the  repertory  of  certain  performing 
rights  licensing  associations. 

The  CRT  has  adopted  the  schedule 
of  rates  and  terms  after  examination 
of  the  justification  for  proposed  rates 
and  terms  advanced  during  the  pro¬ 
ceedings  of  the  CRT.  Offers  made  by 
representatives  of  copyright  owners 
and  public  broadcasting  entities  in  an 
effort  to  execute  the  voluntary  agree¬ 
ments  authorized  by  17  U.S.C. 
118(b)(2)  were  excluded  from  consider¬ 
ation.  The  CRT  has  determined  that 
the  consideration  of  offers  made  for 
the  purpose  of  obtaining  voluntary 
agreements  could  0Pil42ofrustrate  the 
intent  of  Congress,  reflected  in  several 
sections  of  the  copyright  statute  (17 
U.S.C.  111(d)(5)(A),  17  U.S.C. 

116(c)(2),  and  17  U.S.C.  118(e)(1)),  to 
encourage  voluntary  agreements. 

Section  118(b)(3)  provides  that  the 
CRT  “may  consider  the  rates  for  com¬ 
parable  circumstances  under  volun¬ 
tary  license  agreements  negotiated.” 
Several  voluntary  license  agreements 
have  been  executed  and  filed  in  the 
Copyright  Office.  As  provided  in 
118(b)(2)  such  agreements  shall  be 
given  effect  in  lieu  of  any  determina¬ 
tion  by  the  CRT  if  the  agreements  are 
filed  with  the  Copyright  Office  within 
thirty  days  of  execution. 

The  CRT  has  examined  the  volun¬ 
tary  agreements  which  have  been  filed 
with  the  Copyright  Office  as  to  rates 
and  terms  for  performing  and  record¬ 
ing  rights  in  musical  works.  The  CRT 
found  that  generally  the  voluntary 
agreements  provided  limited  guidance 
in  the  disposition  of  the  more  impor¬ 
tant  issues  presented  in  this  proceed¬ 
ing.  Concerning  performing  rights  in 
musical  works,  the  CRT  found  that 
the  agreement  between  Broadcast 
Music,  Inc.  (BMI)  and  Public  Broad¬ 
casting  Service  and  National  Public 
Radio  (NPR)  neither  in  its  structure 
or  rate  of  royalty  payment  was  of  as¬ 
sistance  to  the  CRT  in  establishing  a 
royalty  schedule  for  the  repertory  of 
the  American  Society  of  Composers, 
Authors  and  Publishers  (ASCAP).  The 
BMI  agreement  is  subject  to  an  adjust¬ 
ment  related  to  the  ratio  of  perfor- 
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mances  of  BMI  music  to  total  perfor¬ 
mances  of  copyrighted  music.  That 
ratio  is  to  be  applied  to  the  total  fees 
paid  for  music  and,  if  appropriate,  an 
adjustment  is  to  be  made  in  the  fees 
paid  to  BMI.  It  would  be  the  equiva¬ 
lent  of  traveling  in  a  circle  for  the 
CRT  to  now  utilize  the  BMI  agree¬ 
ment  as  the  basis  for  establishing  a 
reasonable  royalty  schedule  for  the 
use  of  ASCAP  music. 

The  record  of  this  proceeding  indi¬ 
cates  that  public  broadcasting  and 
SESAC  did  not  reach  agreement  on 
the  amount  of  the  payment  in  their 
voluntary  license  agreement  by  em¬ 
ploying  the  same  formula  for  estab¬ 
lishing  a  reasonable  payment.  The 
SESAC  payment,  however,  is  of  value 
as  a  guide  to  the  reasonableness  of  the 
payment  to  be  made  to  ASCAP  under 
the  CRT  schedule.  SESAC’s  annual 
royalty  collections  are  estimated  to  be 
between  (3  and  $4  million,  compared 
to  $100  million  by  ASCAP.  The 
SESAC  payment  of  slightly  under 
$50,000  for  performance  rights  in 
music  can  thus  be  compared  to  the  es¬ 
timated  total  payment  under  this 
schedule  for  the  use  of  ASCAP  reper¬ 
tory. 

In  the  determination  of  reasonable 
royalty  payments  for  the  performance 
of  ASCAP  musical  compositions,  the 
CRT  examined  a  number  of  formulas. 
These  included  an  annual  flat  pay¬ 
ment.  a  fee  determined  on  the  basis  of 
market  population  or  size  of  audience, 
formulas  related  to  the  usage  of 
music,  and  formulas  geared  to  copy¬ 
right  payments  made  by  commercial 
broadcasters.  In  examining  possible 
formulas,  the  CRT  has  considered 
copyright  licensing  practices  by 
United  States  commercial  broadcast¬ 
ing  and  foreign  public  broadcasting 
systems. 

The  CRT  finds  that  there  is  no  one 
formula  that  provides  the  ideal  solu¬ 
tion,  especially  when  the  determina¬ 
tion  must  be  made  within  the  frame¬ 
work  of  a  statutory  compulsory  li¬ 
cense.  Any  formula  that  was  chosen 
would  be  subject  to  certain  limitations 
in  the  absence  of  appropriate  qualifi¬ 
cations. 

At  the  outset  of  this  proceeding, 
public  broadcasting  recommended  that 
the  payment  for  ASCAP  music  be  on  a 
per  composition  basis.  ASCAP  testified 
that  such  an  approach  was  not  in 
accord  with  traditional  practice  for 
the  licensing  of  performing  rights  in 
music.  Public  broadcasting  subse¬ 
quently  withdrew  its  per  composition 
proposal.  The  CRT  has  determined 
that  a  blanket  license  is  the  most  suit¬ 
able  method  for  licensing  public 
broadcasting  to  perform  musical 
works. 

The  CRT  has  determined  that  a 
payment  of  $1,250,000  per  year  is  a 
reasonable  royalty  fee  for  the  per¬ 
formance  by  PBS.  NPR  and  their  sta¬ 
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tions  of  ASCAP  music.  This  payment 
was  adopted  on  the  basis  of  the  entire 
record  of  this  proceeding  and  the  ap¬ 
plication  of  the  statutory  criteria.  The 
amount  of  the  total  payment  was  not 
determined  by  the  application  of  a 
particular  formula,  since  the  CRT  had 
concluded  that  all  formulas  examined 
by  it  suffered  from  inherent  limita¬ 
tions.  The  CRT  notes,  however,  that 
the  amount  of  the  payment  is  approxi¬ 
mately  what  would  have  been  pro¬ 
duced  by  the  application  of  several 
formulas  explored  by  this  agency 
during  its  deliberations. 

The  CRT  has  adopted  this  schedule 
on  the  basis  of  the  record  made  in  this 
proceeding.  When  this  matter  again 
comes  before  the  CRT,  the  CRT  will 
have  the  benefit  of  several  years  expe¬ 
rience  with  this  schedule.  The  CRT 
does  not  intend  that  the  adoption  of 
this  schedule  should  preclude  active 
consideration  of  alternative  ap¬ 
proaches  in  a  future  proceeding. 

In  addition  to  establishing  terms  and 
rates  of  royalty  payments  for  National 
Public  Radio  and  its  local  stations,  the 
CRT  was  required  to  establish  rates 
and  terms  for  several  hundred  other 
noncommercial  radio  stations,  the  ma¬ 
jority  of  which  are  licensed  to  colleges, 
universities  or  other  nonprofit  educa¬ 
tional  institutions.  The  CRT  has 
adopted  separate  schedules  of  rates 
for  the  stations  licensed  to  colleges  or 
other  educational  institutions,  and  for 
those  not  affiliated  either  with  NPR 
or  colleges. 

The  record  of  this  proceeding  re¬ 
flects  that  BMI  and  SESAC  have 
reached  agreement  with  national  rep¬ 
resentatives  of  colleges  and  universi¬ 
ties  concerning  the  performance  of 
copyrighted  musical  compositions  by 
such  institutions,  including  certain 
noncommercial  radio  stations.  Howev¬ 
er,  no  such  license  agreements  have 
been  filed  in  the  Copyright  Office,  and 
the  time  period  for  filing  some  agree¬ 
ments  may  have  expired.  It  is  clear 
that  Congress  sought  to  encourage 
voluntary  license  agreements.  There¬ 
fore,  to  implement  this  public  policy 
and  to  remove  technical  bars  to  the 
implementation  of  such  agreements, 
the  CRT  provides  in  this  Rule  that 
the  rates  and  terms  of  such  agree¬ 
ments  shall  apply  in  lieu  of  the  rates 
and  terms  adopted  by  the  CRT.  A  sim¬ 
ilar  provision  applies  to  any  agree¬ 
ments  between  copyright  owners  and 
unaffiliated  radio  stations. 

In  establishing  the  schedule  of  rates 
for  the  performance  of  copyrighted 
musical  compositions  by  college  and 
the  unaffiliated  stations,  the  CRT  in 
effect  was  required  to  establish  a  rela¬ 
tionship  among  the  several  performing 
rights  societies  as  to  the  value  of  their 
repertory  and  the  use  of  their  music. 
The  public  broadcasting  proceeding 
was  not  an  appropriate  occasion  for 
making  such  judgments.  Accordingly, 
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the  ratio  resulting  from  this  schedule 
of  rates  is  not  intended  in  any  respect 
to  establish  a  precedent  for  any  other 
rate  proceeding,  including  any  future 
proceeding  pursuant  to  17  UJS.C.  118. 

The  schedule  of  rates  and  terms 
does  not  apply  to  carrier-current  sta¬ 
tions.  The  jurisdiction  of  the  CRT  is 
limited  to  a  “public  broadcasting 
entity”,  as  defined  in  section  397  of 
title  47.  The  CRT  has  not  been  satis¬ 
fied  that  it  has  jurisdiction  to  estab¬ 
lish  rates  for  carrier-current  stations. 

The  Harry  Fox  Office  was  author¬ 
ized  by  several  hundred  music  publish¬ 
ers  to  act  on  behalf  of  such  publishers 
in  negotiations  with  PBS  and  NPR 
seeking  agreement  on  the  licensing  of 
recording  rights  to  certain  musical 
works.  A  license  agreement  was  ex¬ 
ecuted  and  filed  in  the  Copyright 
Office  according  to  17  U.S.C.  118(b)(2). 
However,  according  to  the  record 
before  the  CRT  some  17,000  music 
publishers  have  not  adhered  to  the  li¬ 
cense  agreement. 

The  CRT  has  reviewed  the  rates  and 
terms  of  the  voluntary  agreement  and 
determined  that,  subject  to  the  juris¬ 
dictional  limitations  of  the  CRT  and 
the  requirements  imposed  on  the  CRT 
by  the  provisions  of  section  118,  it  pro¬ 
vides  useful  guidance  to  the  CRT.  The 
CRT  has  decided  that  the  copyright 
owners  of  musical  works  which  are  re¬ 
corded  under  the  statutory  compul¬ 
sory  license  by  local  stations  and  re¬ 
gional  networks  of  PBS  and  NPR  and 
other  public  broadcasting  entities 
shall  be  compensated  for  such  uses 
and  receive  reasonable  notice  of  such 
uses,  as  contemplated  by  the  provi¬ 
sions  of  17  U.S.C.  118. 

The  schedule  of  royalty  rates  in  the 
Harry  Fox  agreement  applies  only  to 
national  programs,  but  the  license  ex¬ 
tends  to  recordings  for  all  PBS  and 
NPR  stations.  The  testimony  by  both 
Harry  Fox  and  PBS  witnesses  reflects 
that  the  royalty  rate  was  determined 
after  negotiations  “at  great  length” 
and  was  achieved  as  part  of  a  general 
understanding  involving  issues  in  addi¬ 
tion  to  the  rate  of  compensation.  The 
record  also  indicates  that  there  was 
considerable  bargaining  over  the 
amount  of  the  recording  fees.  With 
this  background,  the  CRT  determined 
that  it  would  be  appropriate  to  retain 
the  Harry  Fox  rates  for  recordings  of 
national  programs,  while  establishing 
a  lower  rate  for  all  other  recordings. 
The  CRT  has  been  persuaded  that  the 
royalty  rates  in  the  Harry  Fox  agree¬ 
ment  while  reasonable  as  part  of  an 
overall  settlement  were  less  than  could 
be  justified  if  the  rates  had  been  de¬ 
termined  solely  on  the  basis  of  the 
reasonable  value  of  the  copyrighted 
works  recorded. 

No  voluntary  agreements  have  been 
executed  concerning  the  use  of  pictori¬ 
al.  graphic  and  sculptural  works  by 
public  broadcasting  entities.  In  addi- 
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tion,  neither  past  broadcasting  prac¬ 
tice  nor  the  record  of  this  proceeding 
provided  much  useful  data  for  the 
adoption  of  a  rate  schedule  by  the 
CRT.  Consequently,  the  payment 
schedule  adopted  should  not  be  re¬ 
garded  as  a  guide  to  future  rate  deter¬ 
minations.  The  current  fragmented 
structure  of  the  visual  arts  precluded 
the  consideration  by  the  CRT  of  any 
form  of  blanket  licensing. 

Public  broadcasting  urged  that  the 
CRT  require  payment  and  reports  of 
use  only  for  PBS  and  NPR  programs. 
They  argued  that  local  fees  would  be 
so  low  as  not  to  warrant  the  necessary 
administrative  machinery.  The  repre¬ 
sentatives  of  the  visual  artists  argued 
that  the  exemption  of  local  stations 
and  regional  networks  would  exclude 
payments  for  at  least  30%  of  public 
broadcast  hours.  The  CRT  has  deter¬ 
mined  that  both  the  Copyright  Act 
and  equity  require  payments  for  local 
and  regional  programs. 

The  Congress  in  enacting  the  Copy¬ 
right  Act  has  barred  any  review  by 
CRT  of  the  terms  and  rates  of  royalty 
payments  until  June  30,  1982,  and  any 
change  of  the  schedule  adopted  in  this 
proceeding  until  January  1,  1983.  The 
CRT  believes  that  it  would  be  unfair 
to  copyright  owners  if  the  schedule 
did  not  make  some  provision  for 
changes  in  the  cost  of  living.  Accord¬ 
ingly,  at  one  year  intervals  a  revised 
schedule  of  rates  will  become  effective 
to  reflect  the  rise  in  the  cost  of  living, 
as  determined  by  the  Consumer  Price 
Index. 

17  U.S.C.(eX2)  requires  the  Register 
of  Copyrights  to  submit  a  report  to 
the  Congress  on  January  3,  1980  advis¬ 
ing  the  Congress  concerning  voluntary 
licensing  arrangements  which  have 
been  reached  with  respect  to  the  use 
of  nondramatic  literary  works  by 
public  broadcast  stations.  The  report 
is  to  present  legislative  or  other  rec¬ 
ommendations,  if  warranted. 

The  CRT  has  determined  that  it 
would  be  appropriate,  and  perhaps 
useful  to  the  Congress,  if  it  also  on 
January  3,  1980  presented  to  the  Con¬ 
gress  a  report  of  its  experience  with 
the  operation  of  section  118.  Conse¬ 
quently,  the  Pinal  Rule  provides,  after 
such  proceedings  as  the  CRT  may  de¬ 
termine  to  conduct,  that  the  CRT 
shall  transmit  such  a  report.  The 
report  would  not  include  recommenda¬ 
tions  or  views  concerning  specific  rates 
and  rates  of  royalty  payments  since 
the  Congress  has  determined  that 
such  matters  shall  not  be  further  con¬ 
sidered  until  June  30,  1982. 

Minority  Views  of  Commissioners 

James  and  Garcia  To  Section  304.3 

We  disagree  with  the  opinion 
reached  by  the  majority  in  promulgat¬ 
ing  §  304.3.  It  is  our  belief  that  the 
record  adequately  supports  a  revenue 
method,  not  a  flat  rate.  In  our  opinion 
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the  most  logical  bench  mark  to  estab¬ 
lish  a  rate  for  Public  Broadcasting  was 
to  compare  it  to  the  established  indus¬ 
try  practice  of  commercial  broadcast¬ 
ing,  where  the  revenue  measure  of 
music  has  been  a  negotiated  arm’s 
length  transaction.  The  arguments 
that  the  revenue  proposal  would  gen¬ 
erate  too  much  money  for  ASCAP  is 
without  merit  in  face  of  the  legislative 
history.  Those  most  affected  by  the 
adoption  of  this  Section  are  the  artists 
of  America. 

Accordingly,  pursuant  to  17  U.S.C. 
118(b)(3),  37  CFR  Chapter  III  is 
amended  as  follows: 

By  adding  a  new  Part  304,  to  read  as 
follows: 

Sec. 

304.1  General. 

304.2  Definition  of  public  broadcasting 
entity. 

304.3  Performance  of  ASCAP  musical  com¬ 
positions  by  PBS  and  NPR  and  their 
stations. 

304.4  Performance  of  other  musical  compo¬ 
sitions  by  PBS  and  NPR  and  their  sta¬ 
tions. 

304.5  Performance  of  musical  compositions 
by  public  broadcasting  entities  licensed 
to  colleges  or  universities. 

304.6  Performance  of  musical  compositions 
by  other  public  broadcasting  entities. 

304.7  Recording  rights,  rates,  and  terms. 

304.8  Terms  and  rates  of  royalty  payments 
for  the  use  of  published  pictorial,  graph¬ 
ic,  and  sculptural  works. 

304.9  Unknown  copyright  owners. 

304.10  Cost  of  living  adjustment. 

304.11  Notice  of  restrictions  on  use  of  re¬ 
productions  of  transmission  programs. 

304.12  Amendment  of  certain  regulations. 

304.13  Issuance  of  interpretative  regula¬ 
tions. 

304.14  Report  to  Congress. 

Authority:  17  U.S.C.  118(b)(3). 

§  304.1  General. 

This  Part  304  establishes  terms  and 
rates  of  royalty  payments  for  certain 
activities  using  published  nondramatic 
musical  works  and  published  pictorial, 
graphic,  and  sculptural  works  during  a 
period  beginning  on  the  effective  date 
of  this  Part  and  ending  on  December 
31,  1982.  Upon  compliance  with  17 
U.S.C.  118,  and  the  terms  and  rates  of 
this  Part,  a  public  broadcasting  entity 
may  engage  in  the  activities  with  re¬ 
spect  to  such  works  set  forth  in  17 
U.S.C.  118(d). 

§  304.2  Definition  of  public  broadcasting 
entity. 

As  used  in  this  Part,  the  term 
“public  broadcasting  entity”  means  a 
noncommercial  educational  broadcast 
station  as  defined  in  section  397  of 
title  47  and  any  nonprofit  institution 
or  organization  engaged  in  the  activi¬ 
ties  described  in  17  U.S.C.  118(d)(2). 

§  304.3  Performance  of  ASCAP  musical 
compositions  by  PBS  and  NPR  and 
their  stations. 

(a)  Public  Broadcasting  Service 
(PBS)  and  its  stations  and  National 
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Public  Radio  (NPR)  and  its  stations 
shall  pay  the  American  Society  of 
Composers,  Authors,  and  Publishers 
(ASCAP)  in  each  calendar  year  the 
total  sum  of  $1,250,000  for  the  per¬ 
formance  by  PBS,  NPR  and  their  sta¬ 
tions  of  copyrighted  published  nondra¬ 
matic  musical  compositions  in  the  rep¬ 
ertory  of  ASCAP.  However,  for  such 
use  from  the  effective  date  of  this 
schedule  through  December  31,  1978, 
56  percent  of  the  above  sum  shall  be 
paid  not  later  than  December  31,  1978. 

(b)  The  payment  required  by  para¬ 
graph  (a)  shall  be  made  in  two  equal 
payments  on  July  31  and  December  31 
of  each  calendar  year. 

(c)  In  the  event  that  in  the  future  an 
unaffiliated  or  new  radio  station  be¬ 
comes  a  member  of  NPR,  the  basic 
rate  described  in  paragraph  (a)  hereof 
shall  be  increased  by  the  amount 
ASCAP  would  have  received  from  said 
station  under  $304.5  and  $304.6  for 
the  balance  of  the  term  remaining.  In 
the  event  a  current  member  of  NPR 
should  leave  that  membership,  the 
basic  rate  described  in  paragraph  (a) 
hereof  shall  be  decreased  by  the 
amount  ASCAP  would  have  received 
from  said  station  if  they  had  been  an 
unaffiliated  station  under  $304.5  and 
$  304.6. 

(d)  In  the  event  that  a  station  be¬ 
comes  a  member  or  ceases  to  be  a 
member  of  PBS,  the  basic  rate  de¬ 
scribed  in  paragraph  (a)  shall  be  in¬ 
creased  or  decreased  by  $4,000  for  the 
balance  of  the  term. 

(e)  Records  of  use.  (1)  PBS  and  NPR 
shall  maintain  and  quarterly  furnish 
to  ASCAP  copies  of  their  standard  cue 
sheets  listing  the  nondramatic  perfor¬ 
mances  of  musical  compositions  on 
PBS  and  NPR  programs  during  the 
preceding  quarter  (including  the  title, 
composer  and  author,  type  of  use,  and 
manner  of  performance  thereof,  in 
each  case  to  the  extent  such  informa¬ 
tion  is  reasonably  obtainable  by  PBS 
and  NPR  in  connection  therewith).  No 
such  cue  sheets  need  be  furnished 
prior  to  October  1,  1978. 

(2)  PBS  and  NPR  stations  shall  fur¬ 
nish  to  ASCAP  upon  the  request  of 
ASCAP  a  music-use  report  during  one 
week  of  each  calendar  year.  No  more 
than  20  percent  of  the  total  number  of 
PBS  stations,  and  no  more  than  20 
percent  of  the  total  number  of  NPR 
stations  shall  be  required  to  furnish 
such  reports  to  ASCAP  in  any  one  cal¬ 
endar  year. 

$  304.4  Performance  of  other  musical 
compositions  by  PBS  and  NPR  and 
their  stations. 

The  following  schedule  of  rates  and 
terms  shall  apply  to  the  performance 
by  PBS,  by  NPR,  by  stations  of  PBS, 
and  by  stations  of  NPR,  of  copyright¬ 
ed  published  nondramatic  musical 
compositions,  other  than  compositions 
in  the  repertory  of  ASCAP  and  other 
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than  such  compositions  subject  to  the 
provisions  of  17  U.S.C.  118(b)(2). 

(a)  Determination  of  royalty  rate. 

For  the  performance  of  such  a  work  in  a 
feature  presentation  of  PBS,  $100. 

For  the  performance  of  such  a  work  as 
background  or  theme  music  in  a  PBS  pro¬ 
gram,  $25. 

For  the  performance  of  such  a  work  in  a 
feature  presentation  of  NPR,  $10. 

For  the  performance  of  such  a  work  as 
background  or  theme  music  in  an  NPR 
program,  $2.50. 

For  the  performance  of  such  a  work  in  a 
feature  presentation  of  a  station  of  PBS. 
$35. 

For  the  performance  of  such  a  work  as 
background  or  theme  music  in  a  program 
of  a  station  of  PBS,  $10. 

For  the  performance  of  such  a  work  in  a 
feature  presentation  of  a  station  of  NPR, 
$5. 

For  the  performance  of  such  a  work  as 
background  or  theme  music  in  a  program 
of  a  station  of  NPR.  $2. 

For  the  purposes  of  this  schedule 
series  theme  music  rates  shall  be 
double  the  single  program  rate  for  the 
entire  series. 

(b)  Payment  of  royalty  rate.  The  re¬ 
quired  royalty  rate  shall  be  paid  to 
each  copyright  owner  not  later  than 
July  31  of  each  calendar  year  for  uses 
during  the  first  six  months  of  that  cal¬ 
endar  year,  and  not  later  than  Janu¬ 
ary  31  for  uses  during  the  last  six 
months  of  the  preceding  calendar 
year.  However,  the  payment  of  the 
royalty  fees  for  uses  in  1978,  subse¬ 
quent  to  the  effective  date  of  this 
schedule,  need  not  be  made  until  Jan¬ 
uary  31,  1979. 

(c)  Records  of  use.  PBS  and  NPR 
shall,  upon  the  request  of  a  copyright 
owner  of  a  published  musical  work 
who  believes  a  musical  composition  of 
such  owner  has  been  performed  under 
the  terms  of  this  schedule,  permit 
such  copyright  owner  a  reasonable  op¬ 
portunity  to  examine  their  standard 
cue  sheets  listing  the  nondramatic  per¬ 
formances  of  musical  compositions  on 
PBS  and  NPR  programs.  Any  local 
PBS  and  NPR  station  that  is  required 
by  §  304.3(e)(2)  to  prepare  a  music  use 
report  shall,  upon  request  of  a  copy¬ 
right  owner  who  believes  a  musical 
composition  of  such  owner  has  been 
performed  under  the  terms  of  this 
schedule,  permit  such  copyright  owner 
to  examine  the  report. 

§  304.5  Performance  of  musical  composi¬ 
tions  by  public  broadcasting  entities  li¬ 
censed  to  colleges  or  universities. 

(a)  Scope.  This  section  applies  to  the 
performance  of  copyrighted  published 
nondramatic  musical  compositions  by 
nonprofit  radio  stations  which  are  li¬ 
censed  to  colleges,  universities,  or 
other  nonprofit  educational  institu¬ 
tions  and  which  are  not  affiliated  with 
NPR. 

(b)  Voluntary  license  agreements. 
Notwithstanding  the  schedule  of  rates 


and  terms  established  by  this  section, 
the  rates  and  terms  of  any  license 
agreements  entered  into  by  copyright 
owners  and  colleges,  universities,  and 
other  nonprofit  educational  institu¬ 
tions  concerning  the  performance  of 
copyrighted  musical  compositions,  in¬ 
cluding  performances  by  nonprofit 
radio  stations,  shall  apply  in  lieu  of 
the  rates  and  terms  of  this  section. 

(e)  Royalty  rate.  A  public  broadcast¬ 
ing  entity  within  the  scope  of  this  sec¬ 
tion  may  perform  published  nondra¬ 
matic  musical  compositions  subject  to 
the  following  schedule  of  royalty 
rates;  „ 

For  all  such  compositions  in  the  repertory 
of  ASCAP,  $90  annually. 

For  all  such  compositions  in  the  repertory 
of  Broadcast  Music,  Inc.  (BMI),  $90  annu¬ 
ally. 

For  all  such  compositions  in  the  repertory 
of  SESAC,  Inc..  $20  annually. 

For  the  performance  of  any  other  such  com¬ 
position,  $1. 

For  performances  of  the  repertory  of 
ASCAP,  BMI.  and  SESAC  from  the  ef¬ 
fective  date  of  this  schedule  through 
December  31,  1978  a  fee  of  56%  of  the 
above  rates  shall  be  paid. 

(d)  Payment  of  royalty  rate.  The 
public  broadcasting  entity  shall  pay 
the  required  royalty  rate  to  ASCAP. 
BMI  and  SESAC  not  later  than  Janu¬ 
ary  31  of  each  calendar  year.  For  per¬ 
formances  from  the  effective  date  of 
this  schedule  through  December  31. 
1978,  the  required  fee  shall  be  paid  not 
later  than  September  1,  1978.  The  re¬ 
quired  fee  for  the  performance  of  all 
other  musical  compositions  shall  be 
paid  not  later  than  the  end  of  the  cal¬ 
endar  year  in  which  the  work  was  per¬ 
formed. 

(e)  Records  of  use.  A  public  broad¬ 
casting  entity  subject  to  this  section 
shall  furnish  to  ASCAP,  BMI,  and 
SESAC  upon  request  a  music-use 
report  during  one  week  of  each  calen¬ 
dar  year.  ASCAP,  BMI,  and  SESAC 
each  shall  not  in  any  one  calendar 
year  request  more  than  10  stations  to 
furnish  such  reports. 

§  31)4.6  Performance  of  musical  composi¬ 
tions  by  other  public  broadcasting  enti¬ 
ties. 

(a)  Scope.  This  section  applies  to  the 
performance  of  copyrighted  published 
nondramatic  musical  compositions  by 
radio  stations  not  licensed  to  colleges, 
universities  or  other  nonprofit  educa¬ 
tional  institutions,  and  not  affiliated 
with  NPR. 

(b)  Voluntary  license  agreements. 
Notwithstanding  the  schedule  of  rates 
and  terms  established  in  this  section, 
the  rates  and  terms  of  any  license 
agreements  entered  into  by  copyright 
owners  and  nonprofit  radio  stations 
within  the  scope  of  this  section  con¬ 
cerning  the  performance  of  copyright¬ 
ed  musical  compositions,  including 
performances  by  nonprofit  radio  sta¬ 


tions,  shall  apply  in  lieu  of  the  rates 
and  terms  of  this  section. 

(c)  Royalty  rate.  A  public  broadcast¬ 
ing  entity  within  the  scope  of  this  sec¬ 
tion  may  perform  published  nondra¬ 
matic  musical  compositions  subject  to 
the  following  schedule  of  royalty 
rates; 

(1)  For  radio  stations  with  no  more 
than  20  watts  transmitter  power 
output: 

For  all  such  compositions  in  the  repertory 
of  ASCAP,  $180  annually.  -  . 

For  all  such  compositions  in  the  repertory 
of  BMI,  $180  annually. 

For  all  such  compositions  in  the  repertory 
of  SESAC.  Inc..  $40  annually. 

For  the  performance  of  any  other  such  com¬ 
position,  $1. 

For  performances  of  the  repertory  of 
ASCAP,  BMI,  and  SESAC  from  the  ef¬ 
fective  date  of  this  schedule  through 
December  31,  1978,  a  fee  of  56  percent 
of  the  above  rates  shall  be  paid. 

(2)  For  radio  stations  with  more 
than  20  watts  transmitter  power 
output: 

For  all  such  compositions  in  the  repertory 
of  ASCAP,  $450  annually. 

For  all  such  compositions  in  the  repertory 
of  BMI,  $450  annually. 

For  all  such  compositions  in  the  repertory 
of  SESAC,  Inc.,  $100  annually. 

For  the  performance  of  any  other  such  com¬ 
position,  $1. 

For  performances  of  the  repertory  of 
ASCAP,  BMI,  and  SESAC  from  the  ef¬ 
fective  date  of  this  schedule  through 
December  31,  1978,  a  fee  of  56  percent 
of  the  above  rates  shall  be  paid. 

(d)  Payment  of  royalty  rate.  The 
public  broadcasting  entity  shall  pay 
the  required  royalty  rate  to  ASCAP, 
BMI,  and  SESAC  not  later  than  Janu¬ 
ary  31  of  each  calendar  year.  For  per¬ 
formances  from  the  effective  date  of 
this  schedule  through  December  31. 
1978,  the  required  fee  shall  be  paid  not 
later  than  September  1,  1978.  The  re¬ 
quired  fee  for  the  performance  of  all 
other  musical  compositions  shall  be 
paid  not  later  than  the  end  of  the  cal¬ 
endar  year  in  which  the  work  was  per¬ 
formed. 

(e)  Records  of  use  A  public  broad¬ 
casting  entity  subject  to  this  section 
shall  furnish  to  ASCAP,  BMI,  and 
SESAC  upon  request  a  music-use 
report  during  one  week  of  each  calen¬ 
dar  year.  ASCAP,  BMI,  and  SESAC 
each  shall  not  in  any  one  calendar 
year  request  more  than  10  stations  to 
furnish  such  reports. 

§  304.7  Recording  rights,  rates  and  terms. 

(a)  Scope.  This  section  establishes 
rates  and  terms  for  the  recording  of 
nondramatic  performances  and  dis¬ 
plays  of  musical  works  on  and  for  the 
radio  and  television  programs  of 
public  broadcasting  entities,  whether 
or  not  in  synchronization  or  timed  re¬ 
lationship  with  the  visual  or  aural  con¬ 
tent,  and  for  the  making,  reproduc- 
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tion,  and  distribution  of  copies  and 
phonorecords  of  public  broadcasting 
programs  containing  such  recorded 
nondramatic  performances  and  dis¬ 
plays  of  musical  works  solely  for  the 
purpose  of  transmission  by  public 
broadcasting  entities,  as  defined  in  17 
U.S.C.  118(g).  The  rates  and  terms  es¬ 
tablished  in  this  schedule  include  the 
making  of  the  reproductions  described 
in  17  U.S.C.  118(d)(3). 

(b)  Royalty  rate. 

(1)  For  uses  described  in  subsection 

(a)  of  a  musical  work  in  a  PBS  distrib¬ 
uted  program: 


Feature -  $50.00 

Feature  (concert)  (per  minute) -  15.00 

Background . — ......  35.00 

Theme: 

Single  program  or  first  series  program  -  35.00 

Other  series  program . 10.00 


(2)  For  such  use  of  a  musical  work  in 
a  NPH  produced  program.  For  pur¬ 
poses  of  this  schedule  “National 
Public  Radio”  programs  includes  all 
programs  produced  in  whole  or  in  part 
by  NPR,  or  by  any  NPR  station  or 
other  nonprofit  institution  or  organi¬ 
zation  under  contract  with  NPR: 


Feature _ _ _ _ _ _ _  $  10.00 

Feature  (concert)  (per  V«-hour) _  15.00 

Background  and  theme _ _ 3.50 

(3)  For  such  uses  other  than  in  a 
PBS  distributed  television  program: 

Feature _ :... _ _ _ _  $30.00 

Feature  (concert)  (per  minute) .  5.00 

Background _ 10.00 

Theme: 

Single  program  or  first  series  program  „  10.00 

Other  series  program .  5.00 


(4)  For  such  uses  other  than  in  a 
NPR  produced  radio  program: 

Feature _  $5.00 

Feature  (concert)  (per  fe-hour)... _ _  7.50 

Background  and  theme _ _ 2.00 

For  the  purposes  of  this  schedule,  a 
“concert”  feature  shall  be  deemed  to 
be  the  nondramatic  presentation  of  all 
or  part  of  a  symphony,  concerto,  or 
other  series  work  originally  written  for 
concert  or  opera  performance. 

(5)  The  schedule  of  fees  covers 
broadcast  use  for  a  period  of  three 
years  following  the  first  broadcast. 
Succeeding  broadcast  use  periods  will 
require  the  following  additional  pay¬ 
ment:  second  three-year  period— 50 
percent;  each  three-year  period  there¬ 
after— 25  percent;  provided  that  a  100 
percent  additional  payment  prior  to 
the  expiration  of  the  first  three-year 
period  will  cover  broadcast  use  during 
all  subsequent  broadcast  use  periods 
without  limitation.  Such  succeeding 
uses  which  are  subsequent  to  Decem¬ 
ber  31,  1982  shall  be  subject  to  the 
rates  established  in  this  schedule. 

(c)  Payment  of  royalty  rates.  PBS, 
NPR,  or  other  public  broadcasting 
entity  shall  pay  the  required  royalty 
fees  to  each  copyright  owner  not  later 
than  July  31  of  each  calendar  year  for 


uses  during  the  first  six  months  of 
that  calendar  year,  and  not  later  than 
January  31  for  uses  during  the  last  six 
months  of  the  preceding  calendar 
year.  Provided,  however.  That  pay¬ 
ment  of  fees  for  uses  in  1978,  subse¬ 
quent  to  the  effective  date  of  this 
schedule,  need  not  be  made  until  Jan¬ 
uary  31,  1979. 

(d)  Records  of  use.  (1)  Maintenance 
of  cue  sheets,  PBS  and*  its  stations, 
NPR  and  its  stations,  or  other  public 
broadcasting  entity  shall  maintain  and 
furnish  to  copyright  owners  whose 
musical  works  are  recorded  pursuant 
to  this  schedule  copies  of  their  stand¬ 
ard  cue  sheets  listing  the  recording  of 
the  musical  works  of  such  copyright 
owners.  Such  cue  sheets  shall  be  fur¬ 
nished  not  later  than  July  31  of  each 
calendar  year  for  recordings  during 
the  first  six  months  of  the  calendar 
year,  and  not  later  than  January  31  of 
each  calendar  year  for  recordings 
during  the  second  six  months  of  the 
preceding  calendar  year.  No  such  fur¬ 
nishing  of  cue  sheets  shall  be  required 
before  January  31, 1979. 

(2)  Content  of  cue  sheets.  Such  cue 
sheets  shall  include: 

(1)  The  title,  composer  and  author  to 
the  extent  such  information  is  reason¬ 
ably  obtainable. 

(ii)  The  type  of  use  and  manner  of 
performance  thereof  in  each  case. 

(iii)  For  concert  music,  the  actual  re¬ 
corded  time  period  on  the  program, 
plus  all  distribution  and  broadcast  in¬ 
formation  available  to  the  public 
broadcasting  entity. 

(e)  Filing  of  use  reports  vnth  the 
Copyright  Royalty  Tribunal  (CRT)— 
(1)  Deposit  of  cue  sheets.  PBS  and  its 
stations,  NPR  and  its  stations,  or 
other  broadcasting  entity  shall  deposit 
with  the  CRT  copies  of  their  standard 
music  cue  sheets  listing  the  recording 
pursuant  to  this  schedule  of  the  musi¬ 
cal  works  of  copyright  owners.  Such 
cue  sheets  shall  be  deposited  not  later 
than  July  31  of  each  calendar  year  for 
recordings  during  the  first  six  months 
of  the  calendar  year,  and  not  later 
than  January  31  of  each  calendar  year 
for  recordings  during  the  second  six 
months  of  the  preceding  calendar 
year.  No  such  deposit  of  cue  sheets 
shall  be  required  before  January  31, 
1979. 

(2)  Content  of  cue  sheets.  Such  cue 
sheets  shall  include: 

(i)  The  title,  composer  and  author  to 
the  extent  such  information  is  reason¬ 
ably  obtainable. 

(ii)  The  type  of  use  and  manner  of 
performance  thereof  in  each  case. 

(iii)  For  concert  music,  the  actual  re¬ 
corded  time  period  on  the  program, 
plus  all  distribution  and  broadcast  in¬ 
formation  available  to  the  public 
broadcasting  entity. 


§  304.8  Terms  and  rates  of  royalty  pay¬ 
ments  for  the  use  of  published  pictori¬ 
al,  graphic,  and  sculptural  works. 

(a)  Scope.  This  section  establishes 
rates  and  terms  for  the  use  of  pub¬ 
lished  pictorial,  graphic,  and  sculptur¬ 
al  works  by  public  broadcasting  enti¬ 
ties  for  the  activities  described  in  17 
U.S.C.  118.  The  rates  and  terms  estab¬ 
lished  in  this  schedule  include  the 
making  of  the  reproductions  described 
in  17  U.S.C,  118(d)(3). 

(b)  Royalty  rate.  (1)  The  following 
schedule  of  rates  shall  apply  to  the 
use  of  works  within  the  scope  of  this 
section: 

For  such  uses  in  a  PBS  distributed  program: 
For  a  featured  display  of  a  work,  $30. 

For  background  and  montage  display.  $15. 
For  use  of  a  work  for  program  identification 
or  for  thematic  use,  $60. 

For  the  display  of  an  art  reproduction  copy¬ 
righted  separately  from  the  work  of  fine 
art  from  which  the  work  was  reproduced, 
irrespective  of  whether  the  reproduced 
work  of  fine  art  is  copyrighted  so  as  to  be 
subject  also  to  payment  of  a  display  fee 
under  the  terms  of  this  schedule,  $20. 

For  such  uses  in  other  than  PBS  distributed 
programs: 

For  a  featured  display  of  a  work,  $20. 

For  background  and  montage  display,  $10. 
For  use  of  a  work  for  program  identification 
or  for  thematic  use,  $40. 

For  the  display  of  an  art  reproduction  copy¬ 
righted  separately  from  the  work  of  fine 
art  from  which  the  work  was  reproduced, 
irrespective  of  whether  the  reproduced 
work  of  fine  art  is  copyrighted  so  as  to  be 
subject  also  to  payment  of  a  display  fee 
under  the  terms  of  this  schedule,  $10. 

(2)  “Featured  display”  for  purposes 
of  this  schedule  means  a  full-screen  or 
substantially  full-screen  display.  Any 
display  less  than  full-screen  or  sub¬ 
stantially  full-screen  is  deemed  to  be  a 
“background  or  montage  display”. 

(3)  “Thematic  use”  is  the  utilization 
of  the  work  of  one  or  more  artists 
where  the  works  constitute  the  central 
theme  of  the  program  or  convey  a 
story  line. 

(4)  “Display  of  an  art  reproduction 
copyrighted  separately  from  the  work 
of  fine  art  from  which  the  work  was 
reproduced”  means  a  transparency  or 
other  reproduction  of  an  underlying 
work  of  fine  arts. 

(c)  Payment  of  royalty  rate.  PBS  or 
other  public  broadcasting  entity  shall 
pay  the  required  royalty  fees  to  each 
copyright  owner  not  later  than  July  31 
of  each  calendar  year  for  uses  during 
the  first  six  months  of  that  calendar 
year,  and  not  later  than  January  31 
for  uses  during  the  last  six  months  of 
the  preceding  calendar  year.  Provided, 
however.  That  payment  of  fees  for 
uses  in  1978,  subsequent  to  the  effec¬ 
tive  date  of  this  schedule,  need  not  be 
made  until  January  31, 1979. 

(d)  Records  of  use.  (1)  PBS  and  its 
stations  or  other  public  broadcasting 
entity  shall  maintain  and  furnish 
either  to  copyright  owners,  or  to  the 
offices  of  generally  recognized  organ!- 
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zations  representing  the  copyright 
owners  of  pictorial,  graphic,  and  sculp¬ 
tural  works,  copies  of  their  standard 
lists  containing  the  pictorial,  graphic, 
and  sculptural  works  displayed  on 
their  programs.  Such  notice  shall  in¬ 
clude  the  name  of  the  copyright 
owner,  if  known,  the  specific  source 
from  which  the  work  was  taken,  a  de¬ 
scription  of  the  work  used,  the  title  of 
the  program  on  which  the  work  was 
used,  and  the  date  of  the  original 
broadcast  of  the  program. 

(2)  Such  listings  shall  be  furnished 
not  later  than  July  31  of  each  calen¬ 
dar  year  for  displays  during  the  first 
six  months  of  the  calendar  year,  and 
not  later  than  January  31  of  each  cal¬ 
endar  year  for  displays  during  the 
second  six  months  of  the  preceding 
calendar  year.  No  such  furnishing  of 
listings  shall  be  required  before  Janu¬ 
ary  31,  1979. 

(e)  Filing  of  use  reports  with  the 
CRT.  (1)  PBS  and  its  stations  or  other 
public  broadcasting  entity  shall  depos¬ 
it  with  the  CRT  copies  of  their  stand¬ 
ard  lists  containing  the  pictorial, 
graphic,  and  sculptural  works  dis¬ 
played  on  their  programs.  Such  notice 
shall  include  the  name  of  the  copy¬ 
right  owner,  if  known,  the  specific 
source  from  which  the  work  was 
taken,  a  description  of  the  work  used, 
the  title  of  the  program  on  which  the 
work  was  used,  and  the  date  of  the 
original  broadcast  of  the  program. 

(2)  Such  listings  shall  be  furnished 
not  later  that  July  31  of  each  calendar 
year  for  displays  during  the  first  six 
months  of  the  calendar  year,  and  not 
later  than  January  31  of  each  calendar 
year  for  displays  during  the  second  six 
months  of  the  preceding  calendar 
year.  No  such  furnishing  of  listings 
shall  be  required  before  January  31, 
1979. 

(f)  Terms  of  use.  (1)  The  rates  of  this 
schedule  are  for  imlimited  broadcast 
use  for  a  period  of  three  years  from 
the  date  of  the  first  broadcast  use  of 
the  work  under  this  schedule. 

(2)  Pursuant  to  the  provisions  of  17 
U.S.C.  118(f),  nothing  in  this  schedule 
shall  be  construed  to  permit,  beyond 
the  limits  of  fair  use  as  provided  in  17 
U.S.C.  107,  tne  production  of  a  trans¬ 
mission  program  drawn  to  any  sub¬ 
stantial  extent  from  a  published  com¬ 
pilation  of  pictorial,  graphic,  or  sculp¬ 
tural  works. 


§  304.9  Unknown  copyright  owners. 

If  PBS  and  its  stations,  NPR  and  its 
stations,  or  other  public  broadcasting 
entity  is  not  aware  of  or  unable  to 
locate  a  copyright  owner  who  is  enti¬ 
tled  to  receive  a  royalty  payment 
under  this  Part  they  shall  retain  the 
required  fee  in  a  segregated  trust  ac¬ 
count  for  a  period  of  three  years  from 
the  date  of  the  required  payment.  No 
claim  to  such  royalty  fees  shall  be 
valid  after  the  expiration  of  the  three 
year  period.  Public  broadcasting  enti¬ 
ties  may  establish  a  joint  trust  fund 
for  the  purposes  of  this  section.  Public 
broadcasting  entities  shall  make  avail¬ 
able  to  the  CRT,  upon  request,  infor¬ 
mation  concerning  fees  deposited  in 
trust  funds. 

§  304.10  Cost  of  living  adjustment. 

(a)  On  August  1,  1979  the  CRT  shall 
publish  in  the  Federal  Register  a 
notice  of  the  change  in  the  cost  of 
living  as  determined  by  the  Consumer 
Price  Index  (all  urban  consumers,  all 
items)  from  the  first  Index  published 
subsequent  to  the  effective  date  of 
this  schedule  of  royalty  payments  to 
the  last  Index  published  prior  to 
August  1,  1979.  On  each  August  1 
thereafter  the  CRT  shall  publish  a 
notice  of  the  change  in  the  cost  of 
living  during  the  period  from  the  first 
Index  published  subsequent  to  the 
previous  notice,  to  the  last  index  pub¬ 
lished  prior  to  August  1  of  that  year. 

(b)  On  the  same  date  of  the  notices 
published  pursuant  to  paragraph  (a), 
the  CRT  shall  publish  in  the  Federal 
Register  a  revised  schedule  of  rates 
which  shall  adjust  those  royalty 
amounts  established  in  dollar  amounts 
according  to  the  change  in  the  cost  of 
living  determined  as  provided  in  para¬ 
graph  (a).  Such  royalty  rates  shall  be 
fixed  at  the  nearest  dollar. 

(c)  The  adjusted  schedule  of  rates 
shall  become  effective  thirty  days 
after  publication  in  the  Federal  Reg¬ 
ister. 

§304.11  Notice  of  restrictions  on  use  of 
reproductions  of  transmission  pro¬ 
grams. 

Any  public  broadcasting  entity 
which,  pursuant  to  17  U.S.C.  118,  sup¬ 
plies  a  reproduction  of  a  transmission 
program  to  governmental  bodies  or 
nonprofit  institutions  shall  include 


with  each  copy  of  the  reproduction  a 
warning  notice  stating  in  substance 
that  the  reproductions  may  be  used 
for  a  period  of  no  more  than  seven 
days  from  the  specified  date  of  trans¬ 
mission,  that  the  reproductions  must 
be  destroyed  by  the  user  before  or  at 
the  end  of  such  period,  and  that  a  fail¬ 
ure  to  fully  comply  with  these  terms 
shall  subject  the  body  or  institution  to 
the  remedies  for  infringement  of  copy¬ 
right. 

§304.12  Amendment  of  certain  regula¬ 
tions. 

Subject  to  17  U.S.C.  118,  the  Admin¬ 
istrative  Procedure  Act  and  the  Rules 
of  Procedure  of  the  Copyright  Royal¬ 
ty  Tribunal,  the  CRT  may  at  any  time 
amend,  modify  or  repeal  regulations  in 
this  Part  adopted  pursuant  to  17 
U.S.C.  118(b)(3)  by  which  “Copyright 
owners  may  receive  reasonable  notice 
of  the  use  of  their  works”  and  “under 
which  records  of  such  use  shall  be 
kept  by  public  broadcasting  entities.” 

§  304.13  Issuance  of  interpretative  regula¬ 
tions. 

Subject  to  17  U.S.C.  118,  the  Admin¬ 
istrative  Procedure  Act  and  the  Rules 
of  Procedure  of  the  Copyright  Royal¬ 
ty  Tribunal,  the  CRT  may  at  any  time, 
either  on  its  own  motion  or  the  motion 
of  a  person  having  a  significant  inter¬ 
est  in  the  subject  matter,  issue  such 
interpretative  regulations  as  may  be 
necessary  or  useful  to  the  implementa¬ 
tion  of  this  Part.  Such  regulations 
may  not  prior  to  January  1,  1983,  alter 
the  kihedule  of  rates  and  terms  of  roy¬ 
alty  payments  established  by  this 
Part. 

§  304.14  Report  to  Congress. 

On  January  3,  1980  the  CRT,  after 
conducting  such  proceedings  as  it  may 
deem  appropriate,  shall  transmit  a 
report  to  the  United  States  Congress 
making  such  recommendations  con¬ 
cerning  17  U.S.C.  118  that  it  finds  to 
be  in  the  public  interest. 

Effective  date:  This  part  becomes  ef¬ 
fective  on  June  8,  1978. 

Adopted:  June  6,  1978. 

Thomas  C.  Brennan, 
Chairman, 

Copyright  Royalty  Tribunal 

[FR  Doc.  78-16158  Filed  6-7-78;  12:03  pm] 
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A  Special  Edition  of  the  Official  Handbook  of  the 
Federal  Government 

The  Supplement  contains  the  changes  in  personnel 
and  organization  of  the  Federal  Government  which 
have  occurred  since  May  1,  1977,  the  revision  date 
of  the  1977/78  Manual.  Updated  personnel  list¬ 
ings  for  all  agencies  are  included  in  the  Supple¬ 
ment  as  well  as  descriptions  of  the  programs  and 
activities  of  the  recently  established  Department 
of  Energy  and  the  Office  of  Administration  within 
the  Executive  Office  of  the  President. 

Also  included  is  a  listing  in  Appendix  A  of  the  Fed¬ 
eral  agencies  and  functions  affected  by  President 
Carter’s  reorganization  of  the  Executive  Office  of 
the  President  and  the  establishment  of  the  Depart¬ 
ment  of  Energy. 
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